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TECHNOLOGY INNOVATION 
& GAMING LAW

GREG GEMIGNANI

RECAP

• Remember the basic elements of lotteries and games of chance

RECAP

• Remember the different theories on consideration
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RECAP

• Remember the different theories on chance

RECAP

• What does the Federal Wire Act prohibit?

RECAP

• What does the Federal Wire Act exempt from its prohibitions?
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RECAP

• What does the Illegal Gambling Business Act prohibit?

UIGEA

• The background…

• The timing…

• The bill…

UIGEA

• What is the rule of construction?

• 31 U.S.C.  5361(b) Rule of construction.--No provision of this subchapter shall be 

construed as altering, limiting, or extending any Federal or State law or Tribal-State 

compact prohibiting, permitting, or regulating gambling within the United States.
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UIGEA

• What is the rule of construction?

• 31 U.S.C.  5361(b) Rule of construction.--No provision of this subchapter shall be 

construed as altering, limiting, or extending any Federal or State law or 

Tribal-State compact prohibiting, permitting, or regulating gambling within the United 

States.

UIGEA

• Based on the rule of construction, does the UEIGA make online poker illegal?

UIGEA

• Exceptions to the definition of Bet or Wager

• Securities trading

• Indemnity agreements

• Insurance contracts

• Free entry contests

• Certain fantasy sports contests
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UIGEA

• Business of Betting or Wagering

• The term "business of betting or wagering" does not include the activities of a financial 

transaction provider, or any interactive computer service or telecommunications service. 

UIGEA

• Unlawful Internet Gambling

• The term "unlawful Internet gambling" means to place, receive, or otherwise knowingly 

transmit a bet or wager by any means which involves the use, at least in part, of the 

Internet where such bet or wager is unlawful under any applicable Federal or State law 

in the State or Tribal lands in which the bet or wager is initiated, received, or otherwise 

made. 

UIGEA

• Unlawful Internet Gambling - Exceptions

• Intrastate wagers where such wagering is legal, provided there is appropriate data 

security and age verification…

• Intra-tribal transactions…

• Interstate horseracing in compliance with the IHRA…
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UIGEA

• The operative language (31 USC 5363)

• No person engaged in the business of betting or wagering may knowingly accept, in 

connection with the participation of another person in unlawful Internet gambling—

• …anything of common value…

UIGEA

• Regs

UIGEA

• Regulatory Definition of Bet or Wager
• (c) Bet or wager. (1) Means the staking or risking by any person of something of value upon the outcome 

of a contest of others, a sporting event, or a game subject to chance, upon an agreement or 
understanding that the person or another person will receive something of value in the event of a certain 
outcome;

• (2) Includes the purchase of a chance or opportunity to win a lottery or other prize (which opportunity 
to win is predominantly subject to chance);

• (3) Includes any scheme of a type described in 28 U.S.C. 3702;

• (4) Includes any instructions or information pertaining to the establishment or movement of funds by the 
bettor or customer in, to, or from an account with the business of betting or wagering (which does not 
include the activities of a financial transaction provider, or any interactive computer service or 
telecommunications service); and
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UIGEA

• Regulatory Definition of Unlawful Internet Gambling
• Unlawful Internet gambling means to place, receive, or otherwise knowingly transmit a bet or 

wager by any means which involves the use, at least in part, of the Internet where such bet or 
wager is unlawful under any applicable Federal or State law in the State or Tribal lands in 
which the bet or wager is initiated, received, or otherwise made. The term does not include 
placing, receiving, or otherwise transmitting a bet or wager that is excluded from the 
definition of this term by the Act as an intrastate transaction or an intra-tribal transaction, and 
does not include any activity that is allowed under the Interstate Horseracing Act of 1978 (15 
U.S.C. 3001 et seq. ; see §132.1(a)). The intermediate routing of electronic data shall not 
determine the location or locations in which a bet or wager is initiated, received, or otherwise 
made. 

UIGEA

• 12 CFR Part 233 

• § 233.2 Definitions

• …(x) Reasoned legal opinion  means a written expression of professional judgment by a 

State-licensed attorney that addresses the facts of a particular client's business and the 

legality of the client's provision of its services to relevant customers in the relevant jurisdictions 

under applicable federal and State law, and, in the case of intratribal transactions, 

applicable tribal ordinances, tribal resolutions, and Tribal-State compacts. A written legal 

opinion will not be considered “reasoned” if it does nothing more than recite the facts and 

express a conclusion.

UIGEA
• 12 CFR Part 233 

• § 233.6 Non-exclusive examples of policies and procedures

• …(b) Due diligence.  If a non-exempt participant in a designated payment system establishes and 
implements procedures for due diligence of its commercial customer accounts or commercial 
customer relationships in order to comply, in whole or in part, with the requirements of this 
regulation, those due diligence procedures will be deemed to be reasonably designed to identify 
and block or otherwise prevent or prohibit restricted transactions if the procedures include the steps 
set out in paragraphs (b)(1), (b)(2), and (b)(3) of this section and subject to paragraph (b)(4) of this 
section.

• (2) Based on its due diligence, the participant makes a determination regarding the risk the 
commercial customer presents of engaging in an Internet gambling business and follows either 
paragraph (b)(2)(i) or (b)(2)(ii) of this section.

• (1) Evidence of legal authority to engage in the Internet gambling business, such as—(i) A copy of the 
commercial customer's license that expressly authorizes the customer to engage in the Internet gambling 
business issued by the appropriate State or Tribal authority or, if the commercial customer does not have 
such a license, a reasoned legal opinion that demonstrates that the commercial customer's Internet gambling 
business does not involve restricted transactions; and
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UIGEA

• Other provisions

• Regulations to make financial organizations the enforcers of the statute…

UIGEA

• Discussion

• What does the UIGEA prohibit? 

• Does the UIGEA make online casino wagering illegal? 

• Does the UIGEA make funding skill gaming illegal? 

• What are the parameters for acceptable online fantasy sports exempted from the Act? 

• …

ONLINE GAMING IN THE U.S.

• In 1994, Antigua and Barbuda 
enacted the Free Trade & 
Processing Act 

• This permitted online casino 
operations from their jurisdiction

• Under the laws of Antigua and 
Barbuda, bets are deemed to be 
placed solely where they are 
recorded in Antigua and Barbuda
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ONLINE GAMING IN THE U.S.

• 1996-2000s, “Off Shore” wagering soars:

• Better pricing (no regulatory overhead)

• Easy Credit

• Anonymous computer access

• Systems are developed in Costa Rica & the 

U.K.

• Often based on horse racing totalizer systems

• Coincides with a personal tech revolution

ONLINE GAMING IN THE U.S.

• In 2001, AB466 was enacted by the 

Nevada legislature

• Remote wagering on subjects other than race 

and sports was becoming popular world wide

• In Europe, satellite TV operators offered 

bingo games, cable TV operators offered 

keno, and cell phone operators had a pay-to-

play and win black-jack game

• World-wide online gaming was growing fast

ONLINE GAMING IN THE U.S.

• In 2001, AB466 was enacted by the 

Nevada legislature

• To capture all forms of remote wagering 

(other than race and sports) the Nevada 

legislature coined the term “Interactive 

Gaming”

• While the term was novel in 2001, it has 

come to have a different meaning outside of 

Nevada’s regulatory system
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ONLINE GAMING IN THE U.S.

AB466 - 2001

1.  “Interactive gaming” means the conduct of gambling games through the use of communications 
technology that allows a  person, utilizing money, checks, electronic checks, electronic transfers  of 
money, credit cards, debit cards or any other instrumentality, to  transmit to a computer information to 
assist in the placing of a bet or wager and corresponding information related to the display of the 
game, game outcomes or other similar information. The term does not include the operation of a race 
book or sports pool that uses communications technology approved by the board pursuant to 
regulations adopted by the commission to accept wagers originating within this state for races or 
sporting events.

2.  As used in this section, “communications technology” means any  method used and the components 
employed by an establishment to  facilitate the transmission of information, including, without 
limitation,  transmission and reception by systems based on wire, cable, radio,  microwave, light, optics 
or computer data networks, including, without  limitation, the Internet and intranets.

ONLINE GAMING IN THE U.S.

AB466 – 2001 – Sec 3.

1.  Except as otherwise provided in subsections 2 and 3, the commission may, with the advice and 
assistance of the board, adopt regulations governing the licensing and operation of interactive gaming.

2.  The commission may not adopt regulations governing the licensing and operation of interactive gaming 
until the commission first determines that:

(a) Interactive gaming can be operated in compliance with all applicable laws;

(b) Interactive gaming systems are secure and reliable, and provide reasonable assurance that players will 
be of lawful age and communicating only from jurisdictions where it is lawful to make such communications; 
and

(c) Such regulations are consistent with the public policy of the state to foster the stability and success of 
gaming.

ONLINE GAMING IN THE U.S.

AB466 – 2001 – Sec 3.

3.  The regulations adopted by the commission pursuant to this

section must:

(a) Establish the investigation fees for:

(1) A license to operate interactive gaming;

(2) A license for a manufacturer of interactive gaming systems; and

(3) A license for a manufacturer of equipment associated with interactive gaming.
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ONLINE GAMING IN THE U.S.
AB466 – 2001 – Sec 3.  (b)

Restricts operators licenses to 

the following table:

ONLINE GAMING IN THE U.S.
AB466 – 2001 – In sum:

• Permits the Nevada Gaming Commission to issue regulations and license for 

licensing interactive gaming operations to casino operators of sufficient size, and 

to issue licenses for the manufacture and distribution of interactive gaming 

systems, if the Commission determines the activity can be conducted in 

compliance with all applicable laws.

ONLINE GAMING IN THE U.S.
AB466 – 2001 – In sum:

• The 2001 Act, envisioned an online gaming market similar to the casino market 

with two basic areas of licensing:

• Operators

• Manufacturers & Distributors
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ONLINE GAMING IN THE U.S.
AB466 – 2001 – In sum:

• The Commission begins hearings and learning about technologies for 

geofencing, age verification, fraud prevention, accounting, player protections, 

problem gambling…

ONLINE GAMING IN THE U.S.

Can you guess the outcome?
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ONLINE GAMING IN THE U.S.

Nevada’s initial efforts to draft regulations and issue licenses for interactive 

gaming end with the receipt of the DOJ letter.

ONLINE GAMING IN THE U.S.

• Time marches on…

• 2006 – UIGEA is enacted

• 2007 – Publicly traded companies in the U.K. abandon the U.S. online poker market

• 2008 – While the major providers of online poker exited the market, demand was strong 

and it was filled by three major private companies – Poker Stars, Full Tilt, and Absolute 

Poker with several other smaller operators

• 2009 - NY and IL begin online lottery subscriptions

• 2009 – Senator’s Reid and Kyl reach a preliminary agreement on a federal online poker 

bill

ONLINE GAMING IN THE U.S.

• Time marches on…

• 2006 – UIGEA is enacted

• 2007 – Publicly traded companies in the U.K. abandon the U.S. online poker market

• 2008 – While the major providers of online poker exited the market, demand was strong 

and it was filled by three major private companies – Poker Stars, Full Tilt, and Absolute 

Poker with several other smaller operators

• 2009 - NY and IL begin online lottery subscriptions

• 2011 – Senator’s Reid and Kyl reach a preliminary agreement on a federal online poker 

bill
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ONLINE GAMING IN THE U.S.

• ABA258 – 2011 Session

• AB258 – Initially reflects the 

desires of the off-shore online 

poker industry when the bill is 

introduced on March 10, 2011.
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ONLINE GAMING IN THE U.S.

• ABA258 – 2011 Session – Major Changes after April

• The language initially sought by off-shore online poker sites was dropped

• The bill established a new class of licenses for “service providers”

• The bill required the Control Board to Draft and the Commission to Adopt regulations for 

online poker licenses by the end of January 2012

• The bill removed the requirement that the Commission determine that licensing would comply 

with federal law 

• The bill left it up to the Commission determine suitability

• The bill left it up to the Commission whether or not to issue licenses
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• ABA258 – 2011 Session – Major Changes 

after April

• The bill recognized that efforts were underway 

in Washington D.C. to provide a federal 

regulatory framework for online poker

• The bill removed all requirements imposed on 

regulators from the original bill text other than 

the creation and adoption of regulations, thus 

preserving the discretionary powers of 

Nevada’s gaming regulators

• AB258 is enrolled and enacted in May 2011
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ONLINE GAMING IN THE U.S.

• December 23, 2011

• The DOJ issues its Federal Wire Act Opinion

• A memorandum is issued that that DOJ Opinion is sufficient notice from the Federal 

Government that Interactive Gaming can be regulated and operated within Nevada

ONLINE GAMING IN THE U.S.

• AB114 – 2013 Session –
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ONLINE GAMING IN THE U.S.

• AB114 – 2013 Session –

ONLINE GAMING IN THE U.S.

• AB114 – 2013 Session –

• On February 21,  2013 the Bill was introduced, subject to a joint hearing of both chambers 

of the Nevada legislature, approved out of committee, approved by both chambers and 

signed by the Governor.

ONLINE GAMING IN THE U.S.

• AB114 – 2013 Session –

• On February 21,  2013 the Bill was introduced, subject to a joint hearing of both chambers 

of the Nevada legislature, approved out of committee, approved by both chambers and 

signed by the Governor.
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ONLINE GAMING IN THE U.S. – NEVADA TODAY

NRS 463.016425 “Interactive gaming” defined.

1. “Interactive gaming” means the conduct of gambling games through the use of communications technology that allows a 
person, utilizing money, checks, electronic checks, electronic transfers of money, credit cards, debit cards or any other instrumentality, to 
transmit to a computer information to assist in the placing of a bet or wager and corresponding information related to the display of 
the game, game outcomes or other similar information. The term:

(a) Includes, without limitation, Internet poker.

(b) Does not include the operation of a race book or sports pool that uses communications technology approved by the Board 
pursuant to regulations adopted by the Commission to accept wagers originating within this state for races, or sporting events or other 
events.

2. As used in this section, “communications technology” means any method used and the components employed by an 
establishment to facilitate the transmission of information, including, without limitation, transmission and reception by systems based on 
wire, cable, radio, microwave, light, optics or computer data networks, including, without limitation, the Internet and intranets.

NRS 463.016427 “Interactive gaming facility” defined.

1. “Interactive gaming facility” means any Internet website, or similar communications facility in which transmissions may cross any 
state’s boundaries, through which any person operates interactive gaming through the use of communications technology.

2. As used in this section, “communications technology” has the meaning ascribed to it in NRS 463.016425.

ONLINE GAMING IN THE U.S.
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ONLINE GAMING IN THE U.S.

ONLINE GAMING IN THE U.S.
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Pursuant to statutory and regulatory 
changes, Nevada recognizes that online 
gaming requires expertise in several 
technical areas integral to successful 
online gaming operations that are not 
areas in which traditional gaming 
companies have expertise.

These “service providers” to a licensed 
operator (casino), must go through the 
non-restricted licensing process, just as 
terrestrial casino operators and 
manufactures must.

ONLINE GAMING IN THE U.S. – NEW JERSEY

In 2013, New Jersey enacted A2578, that permitted casino operators to offer 

online poker and casino games on an intrastate basis.

The New Jersey law permits casino operators to use internet gaming affiliates to 

conduct online gaming on behalf of licensees.  Internet gaming affiliates are 

required to be licensed.

ONLINE GAMING IN THE U.S. – NEW JERSEY
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ONLINE GAMING IN THE U.S. – NEW JERSEY

ONLINE GAMING IN THE U.S. – PENNSYLVANIA

Pennsylvania’s Expanded Gaming Act of 2017 officially authorized the operation of 

online gaming regulated by Pennsylvania Gaming Control Board pursuant to 

appropriate licensing. Regulated online gaming includes online slot machines, online 

poker, and online banked table games. 

ONLINE GAMING IN 
THE U.S. –
PENNSYLVANIA
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ONLINE GAMING IN THE U.S. – DELAWARE

• Run through vendors to the state lottery

• 3 Locations are licensed to engage in iGaming with approved vendors

ONLINE GAMING IN THE U.S. – MICHIGAN

• Operated by 15 of 25 tribes and 3 Michigan Commercial Casinos

• Compacts allow tribes to take wagers within the state of Michigan; however, 

wagers taken from players not on Indian Lands are regulated by state regulators.

• iGaming was part of the statutory changes of 2019 that ushered in regulated 

sports betting and daily fantasy sports in Michigan

• Michigan is a member of the NV-NJ-DE-PA cross border iGaming agreement

ONLINE GAMING IN THE U.S. – WEST VIRGINIA

• Operated though the state lottery

• Current operators include:

• Barstool Casino

• BetMGM Casino

• BetRivers Casino

• Caesars Casino

• DraftKings Casino

• FanDuel Casino

• Golden Nugget Casino

• PointsBet Casino (soon to be Fantatics)
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QUESTIONS

. 


